All

Choosing a Forum for International Disputes
Focus US/Taiwan
Contributors:
Li-Pu Lee, Partner, Formosan Brothers
Yvonne Lin, Partner, Formosan Brothers
Tim Blackford, Partner, DLA Piper LLP (US)
Noah Katsell, Partner, DLA Piper LLP (US)
Rick Mulloy, Partner, DLA Piper LLP (US)
Mike Schwartz, Partner, DLA Piper LLP (US)
Jay Hanson, Senior Counsel, DLA Piper LLP (US)

A.

Introduction – the 'Lowly' Forum Clause?

It remains common for companies negotiating international deals to treat forum selection clauses as
“boilerplate” – not as the important strategic terms they are. Forum selection clauses encountered in
litigation today all-too-frequently employ stock phraseology outmoded for decades without accounting for
legal evolution and globalization.
The euphoria accompanying the deal, and the focus on the substantive commercial terms of price and
performance may relegate forum selection to an afterthought. Optimism prevails, and the possibility of a
future dispute is a remote abstraction no one wants to consider.1
That sort of myopia is a mistake. Dispute forum selection is a crucial term in a well-drafted contract, with
major economic consequences. Indeed, the selection of forum for disputes frequently determines the
economic success or failure of the deal when viewed in hindsight. The so-called “boilerplate” term of
forum selection can even have bet-the-company consequences.
Later in the commercial relationship, the abstraction of a dispute becomes reality. At this stage, a welldrafted forum selection clause can be a decisive factor in settlement negotiations, or in litigation outcome.
On the other hand, a poorly crafted forum clause, or the absence of a clause can be very difficult to
overcome, in some cases overshadowing the merits at dispute, or preventing the parties from ever
reaching the merits.
A third stage at which forum selection decisions have major consequences is after litigation results in a
judgment or arbitral award. In what forums may the judgment or award be enforced? Are the
enforcement remedies real or illusory? Is the victory Pyrrhic, or the loss more imaginary than real?

1

A party may perceive it has no negotiating leverage to contest a forum choice dictated by the other side.
In other situations, for tactical reasons, or perhaps as a matter of diplomacy or etiquette, a party may not
want to raise the specter of later disputes or to appear contentious during negotiations. Even where a
party decides not to negotiate forum selection, it pays to have a clear understanding of the potential
consequences of proposed forum clauses and what later strategy choices are foreclosed or remain viable
should a dispute ensue. Thus, forum selection strategy is an important factor to take into account even
where nothing is expressly discussed during negotiations.
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E.

Recommendations and Takeaways

Lawyers rarely agree on everything, but here are a few points upon which all the contributors agree:


Remember above all that the existence of a strong forum agreement is the single most important
factor in determining where the dispute will be heard.



Always expressly provide that the forum selected is exclusive and mandatory; failure to be explicit
on this will open the door to argument the forum clause was merely a consent to one option for
disputes, but that other forums are not excluded.
Use conventional, formulaic language to insure the greatest breadth of coverage, whether
selecting courts or arbitration; normally such conventional language will sweep in all claims –
contract, tort and statutory – which “touch” the parties’ agreement.
With increasing frequency, where there is a strong agreement selecting a non-US forum for
disputes, US courts will dismiss complaints in deference to that forum even where personal and
subject matter jurisdiction can be established in the US.
Avoid multiple or hybrid forum clauses, and “carve-outs” unless your objective is to create
jurisdictional battles and consequent delay, expense and uncertainty.
Conventional wisdom to the contrary, there is no federal “favor” of arbitration clauses over forum
clauses selecting courts; this is true in both domestic and international contracts; the so-called
policy favoring arbitration is at bottom a policy favoring enforcement of contracts.
Avoid ad hoc arbitration clauses, which will lead to disputes and delays over the proper
administration and proper procedure for dispute resolution.
In the case of arbitration clauses, consider whether you have provided for who will decide
jurisdictional disputes; in the US, the traditional answer is that in the absence of a “clear and
unmistakable” agreement by the parties to submit jurisdiction to the arbitrator, arbitrability is for
the court to decide; in recent years, however, the courts have ruled that adoption of arbitration
rules incorporating a provision empowering arbitrators to decide their own jurisdiction is sufficient
to give arbitrators the power to determine their own jurisdiction.
Remember that in the view of many courts, no "rational businessperson" would want to have
divided forums for potentially competing and conflicting litigations in the same commercial
relationship; so, if this is your objective, it should be made very definitive in the agreement.
Expect a major fight over the proper forum at the outset of the dispute, if the forum agreement is
not crystal clear.
Consider and be prepared for the cost consequences of your forum selection versus the
alternatives – the variations are immense. Both the US and Taiwan have specialized forums for
certain types of patent and IP disputes that warrant consideration.
Consult with an experienced practitioner familiar with the proposed forum before selection.













F.

Conclusion

With contractual, intellectual property and competition litigation between companies operating globally a
fact of life, careful forum selection has never been more important. Where possible, decisions should be
made with advice from seasoned lawyers with practical experience and currency in the best practices and
the options available in each country.
Attention to the “lowly” issue of forum selection turns out to be one of the most important of all deal points
for successful outcomes.
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